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CALIFORNIA SUPERIOR COURT 

CITY AND COUNTY OF SAN FRANCISCO 

DEPARTMENT NUMBER EIGHTEEN 



In rp : 

COMPI.-X DES LITIGATION. 



NO. 33010Q 

GENERAL ORDER NO. 29: 
ORDER APPROVING MATRIX 



^ 



The court continues to address "the practical problems 
involved in deferring the market and determining the market 
share," as iionceived in Sindell v. Abbott Laboratories (1980) 26 
Cal.^d 588. General Order No. 26 attempted to define the market 
under the broad concepts of Sindell. On March 31, 1988, a 
unanimous Supreme Court affirmed prior General Orders of this 
court and s^ve specific guidance for the formulation of a market 
share equation. The case of Brown v. Sutserior Court (1988) 4" 
C.?d 10M9 has resolved the issues which thi.^ court attempted to 
formulate tnffirentially from the language of Sindell, 

The Brown opinion affirmed this court's ruling that the 
defendants could not be held strictly liable for the alleged 
defects in DES but only for their failure to warn of known or 
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•-owable 3ide effects of the drug. The court further .ffip.ed 
that neither breach of warranty nor fraud will lie in an action 
based on the market share theory. Finally, the Brown opinion 
affiled the previous general order precluding joiniS a^s.veral 
liability. The Supreme Court specifically held that under 
Sindell a defendant is only severally liable for its actual 
market share and .concluded- th.t -th. "- . . . i.posltio. -6f Joint 
liability on defendants in a market share action would be 
inconsistent with this rationale." Brown, supra, p. 1075. 

The market share fashioned by this court must "... 
achieve as close an approximation as possible between a DES 
manufacturer's liability for damages and its individual 
responsibility^ for the .injuries caused by the product it 
manufactured." Brown^ supra, p. 1075. 

The mandate of the Brown decision requires a reexamination 
or the application of General Order No. 2.. Tt is clear rrom the 
evidence that the market shares developed in accord with the 
Suidelines of General Order .0. 26 result in inflated shares to 
n-nny companies. Such an inflation was specifically and 
unequivocally rejected in Brown, supra, 

"• . . . Each defendant would be held liabi- 
oyica market share, and Ua overall liability 

? . £ Set""'- ^^' "" ^t.^=^t£ 

^ipjr,'Js;ev%'d\rEsfrx-du%i^'SJi''' 

dII -''SL^^''^*^^^"'' ""^ plaintiffs lnju?-d by 
DES." Brown . supra, p. 107«. J"r,a oy 



Case 1 :05-ev-02346-RBW . DoGument40-13. Filed 01 /25/eOQ7 Page 4 of 8 



1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
.'14 
15 
16 
17 
18 
19 
20 

"I 

22 

23 

24 

25 

26 

27 

?8 



Thu3, the .ourt finds that it ;,u3t modify its opinion of 
General Orders No. 26 and 21 and hold that the Sindell concept 
Of likelihood as defined by Brown is to develop a .atrix which 
attempts to ascribe only the actual .arket shares of the known 
companies in the DES market during the relevant times. 

The court finds, consistent with its holding in General 
order No. 26. that Dr. Grabowski ". . . adopted a^clear, 
reasonable, and comprehensive approach to establishing a 
reliable calculation for deterniining the market shares." 
General Order Vo. 26. page tl. When examining Dr. Orabowski's 
-thods in light Of B^own, the only conclusion is that the court 
-3t adopt .he .atrix offered as Exhibit B to his Declaration 
introduced as Exhibit >fo . 20^ to Phase Three. M.rket Share 
Trial. The court expressly had adopted Dr. Grabowski's method 
because the determination of the denominator was . clear 
approach with a reality check that was reasonable. 

Therefore, the court now finds that the matrix for a 
deternination of a market share of an individual company in the 
relevant Sindell .arket shall be that set forth at Exhibit B to 
Dr. C-rabowski.. Declaration as explained at the Matrix Hearing 
on April ?.2, 1988. 

The court finds that ascribing "nominal shares" to those 
companies without data does not comport with the mandate of 
Rrown nnd the c«^ fin,, ^hat the assignment of nominal share 
would be Of no assistance to a plaintiff in establishing a * 
substantial share threshhold. 

liown clearly points out that the market share theory is 
^ carefully crafted balance between no remedy for a plaintiff 
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and the i.posttion of liability on defendants who are 3ued 

de.pite there being likelihood that their product, could have 

cauaed a plaintiff 3 alleged injury. Brow^ ^upra, at p. .07S 

The principle is that Sindell does not guarantee recoTi;:;^ 

a33ures recovery where a reasonable livelihood of the cau3e of 

harm can be established. 

The oou,.t „aw^^^-^^^^^^^ j,^^.j^^^ g ^^^^^ ^^ 

determinative of market shares for tho ^ 

snares for the purpose of est;^bl ishing 

liability in all oases in this complex litigation. 

Liaison counsel for defendants shall cause a copy of the 
matrix to be served on .11 parties. 

DATED: July pg , igj^j. 




.NIEL M. -HiffLOM 
Judge of the Superior Court 
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